STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
| RVl N WALLACE,
Petitioner,
VS. Case No. 04-2619

FI NFROCK

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Adm ni strative Law Judge (ALJ) Daniel Manry conducted the
adm ni strative hearing of this case on January 4, 2005, in
O | ando, Florida, on behalf of the Division of Administrative
Heari ngs ( DOAH) .

APPEARANCES

For Petitioner: (No Appearance)

For Respondent: Charles E. Wllianms, Jr., Esquire
Ford & Harrison LLP
300 South Orange Avenue, Suite 1300
Ol ando, Florida 32801-3379

STATEMENT OF THE | SSUE

The issue is whether Respondent discrin nated agai nst
Petitioner on the basis of his race in violation of

Section 760.10, Florida Statutes (2003).



PRELI M NARY STATEMENT

On June 30, 2004, the Florida Comm ssion on Human Rel ations
(Commi ssion) notified Petitioner that the Comm ssion had
determ ned there was no reasonabl e cause to believe an unl awf ul
enpl oynent practice had occurred. Petitioner filed a Petition
for Relief on July 9, 2004, and the Conmi ssion referred the
matter to DOAH to conduct an adm nistrative hearing. At the
hearing, Petitioner did not appear and did not present any
testi nony.

Respondent submitted three exhibits for adm ssion into
evi dence and called no wtnesses to testify. The identity of
the exhibits and the rulings regardi ng each are reported in the
Transcript of the hearing filed with DOAH on February 16, 2005.
Respondent tinmely filed its proposed reconmended order (PRO on
February 24, 2005. Petitioner did not file a PRO

FI NDI NGS OF FACT

1. No findings are made concerning the alleged
discrimnation. Petitioner did not appear and did not submt
any evi dence to support findings of fact.

2. Findings are required concerning the adequacy of notice
of the adm nistrative hearing. On March 9, 2005, Petitioner,
through his qualified representative, filed Petitioner's Request
for Final Hearing and Petitioner's Request for the Reopeni ng of

Di scovery.



3. Petitioner received adequate notice of the
adm ni strative hearing. The Commi ssion referred this matter to
DOAH by cover letter dated July 19, 2004. DOAH assigned the
matter to ALJ Fred L. Buckine and transferred it to the
under si gned on Cctober 26, 2004.

4. The record shows that the two ALJs issued 10 notices or
orders in this proceedi ng between August 12 and Decenber 1,
2004.' DOAH properly addressed, stanped, and delivered each
notice and order by U S nmail to the address of record for
Petitioner, 1527 South Central Avenue, Apopka, Florida 32703.
On and after August 30, 2004, DOAH al so delivered a copy of each
notice and order by U S mail to the qualified representative.
The address of record for the qualified representative is the
sane as that for Petitioner. No notice or order was returned to
DOAH as undel i vered.

5. During the four nonths preceding the adm nistrative
hearing, Petitioner declined to participate in discovery due to
t he poor health of his qualified representative. Respondent
requested two continuances in an effort to conplete discovery.
Petitioner declined to conplete discovery, and Respondent noved
to dismss for failure to conplete discovery. Respondent
all eged the qualified representative was "physically

unqual i fied" to represent Petitioner.



6. The undersi gned deni ed Respondent's notion to dismn ss
and granted a notion for continuance filed by Petitioner on
Novenber 30, 2004. The notion for continuance was part of a
docunent entitled, "Petitioner's Request for Continuance of
Fi nal Hearing and Injunctive Relief Against Retaliatory
Term nation"” (Petitioner's Mtion for Continuance).
Petitioner's Mtion for Continuance di scusses nunerous grounds
for the continuance and only parenthetically states that his
qualified representative was in poor health. The Order Ganting
Cont i nuance and Re-schedul ing hearing included the foll ow ng
notice to Petitioner:

The undersi gned deens Petitioner's notion
for continuance to be based on the ill ness
of Petitioner's Qualified Representative.
Petitioner has had anple tine to obtain a
repl acenent for his Qualified Representative
or to proceed pro se. The undersigned w ||
grant no further continuances based on the
illness of the Petitioner's Qualified

Represent ati ve.

Order Granting Continuance and Re-schedul i ng Hearing
dat ed November 30, 2004.

7. Petitioner's Mtion for Continuance expressly adnmts
that Petitioner received delivery of relevant docunments in this
proceeding. In relevant part, Petitioner states:

1. On or about Novenber 25 and 26, 2004,
the Friday and Saturday follow ng

Thanksgi ving, Petitioner, who receives the
mail in this case at his address for both
himand his Qualified Representative (who
has been repeatedly hospitalized during this




case for the sudden occurrence of life-

t hreat eni ng congestive heart failure),
received in those days' mail the follow ng
pl eadings. . . . (enphasis added)

Petitioner's Mdtion for Conti nuance at 6.

9. Petitioner had actual notice of the adm nistrative
hearing. During the week preceding the hearing, staff at DOAH
contacted Petitioner, in the normal course of prehearing
procedure, and provided information concerning the date and tine
of the hearing.

10. Petitioner had anple tinme between the | ast order
continuing the adnmi nistrative hearing and the date of the
hearing to file any notion for relief to which he was entitled
for good cause or extrenme energency. Petitioner did not file a
notion for relief. Petitioner did not represent that no ot her
person was conpetent or capable of representing Petitioner
except for his qualified representative.

11. At the administrative hearing, the undersigned
t el ephoned Petitioner at a tel ephone nunber of record.
Petitioner answered, and the undersigned asked Petitioner if he
intended to attend the hearing. Petitioner refused to answer
and directed the undersigned to Petitioner's qualified
representative.

12. DQOAH provided Petitioner and his qualified

representative with adequate notice of the adm nistrative



heari ng, and the undersigned conducted the hearing. Petitioner
chose to neither request a continuance of the hearing or attend
the hearing. Petitioner now seeks to begin the process anew by
filing post-hearing notions for an adm nistrative hearing. The
record does not support the renmedy requested by Petitioner.

CONCLUSI ONS OF LAW

13. DOAH has jurisdiction over the parties and the subject
matter of this proceeding. 88 120.569 and 120.57(1), Fla. Stat.
(2003). The parties received adequate notice of the
adm ni strative hearing.

14. The Notice of Hearing sent to the address of record
for Petitioner and his qualified representative, |ike the other
ei ght other notices and orders issued in this proceedi ng, was
properly addressed, stanped, and nmail ed and was not returned.
Mai | properly addressed, stanped, and mailed is presuned to be

recei ved by the addressee if not returned. Brown v. Gffen

| ndustries, Inc., 281 So. 2d 897, 900 (Fla. 1973).

15. There is no direct evidence of discrimnation in this
case. |In the absence of such evidence, discrimnation nust be
shown by circunstantial evidence.

16. The burden of proof in discrimnation cases involving

circunstantial evidence is set forth in MDonnell Douglas Corp.

v. Green, 411 U. S. 792, 802-03 (1973). Petitioner has the

initial burden of establishing by a preponderance of the



evidence a prima facie case of discrimnation. Failure to

establish a prima facie case of discrimnation ends the inquiry.

See Ratliff v. State, 666 So. 2d 1008, 1012 n.6 (Fla. 1st DCA

1996), aff'd, 679 So. 2d 1183 (1996)(citing Arnold v. Burger

Queen Systens, 509 So. 2d 958 (Fla. 2d DCA 1987)).

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMMVENDED t hat the Conmm ssion enter a final order
di smssing the Petition for Relief.

DONE AND ENTERED this 14th day of March, 2005, in

Tal | ahassee, Leon County, Flori da.

LD~

DANI EL MANRY

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 14th day of March, 2005.

ENDNOTE

1/ The notices and orders nailed to Petitioner were: an O der
of Pre-hearing Instructions and Notice of Hearing setting the
heari ng for Septenber 24, 2004, both dated August 19, 2004; an



Order, dated August 31, 2004, appointing M. Vincent L. Cheves
as the qualified representative for Petitioner; an O der
Granting Continuance and Re-scheduling Hearing for October 29,
2004, dated Septenber 14, 2004; an Order Extending Time to
Conpl ete Di scovery, dated October 5, 2004; an Order Granting
Conti nuance and Reschedul i ng Hearing for Decenber 10, 2004,
dated Cctober 26, 2004; an Order Granting Mdtion to conplete
di scovery and conpel ling di scovery, dated Novenber 23, 2004; an
Order Granting Continuance and Re-scheduling Hearing for
January 4, 2005, dated Novenmber 30, 2004; and an Order Denying
Motions for Injunction, dated Decenber 1, 2004.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Vi ncent Cheves
1527 South Central Avenue
Apopka, Florida 32703

Charles E. WIlliams, Esquire

Ford & Harrison LLP

300 South Orange Avenue, Suite 1300
Ol ando, Florida 32802

Cecil Howard, Ceneral Counsel

Fl ori da Conm ssi on on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.



